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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Discharge of Order and Referral to Standing Committee on Legislation - Motion 

HON ANTHONY FELS (Agricultural) [8.20 pm]:  I move without notice - 

That - 
(a) order of the day 206, the Retail Shops and Fair Trading Legislation Amendment Bill 2005, be 

discharged and referred to the Standing Committee on Legislation for consideration and report; 
and 

(b) the committee have the power to consider the policy of the bill beyond that provided for in 
clause 4.4 of schedule 1 of standing orders. 

The DEPUTY PRESIDENT (Hon George Cash):  Can the member give reasons? 

Hon ANTHONY FELS:  This is an important time for Parliament to properly regulate retail trading.  As has 
been indicated by public support at the referendum, the public wants some regulation of this industry.  I agree 
that the referendum result largely reflected community opinion to protect small businesses against larger 
corporate retailers.  That was not the question that was asked in the referendum, but perhaps it should have been.  
Perhaps the government did not want to test such a question at the referendum for fear of a clear rejection of its 
philosophy of supporting larger corporate retailers against family-owned small businesses.  The purpose of the 
motion is so that the many issues that have now been raised by small businesses can be considered by the 
committee.  It will allow small businesses and other interested parties to make submissions about any 
amendment they consider necessary to be made to the bill.  During the 12 years since the original ministerial 
orders were introduced, shopping habits have continually changed and have created side effects that were never 
anticipated.  I have proposed a large number of amendments to the bill, which would be better considered by the 
Standing Committee on Legislation.  That would allow interested parties to make submissions on those issues.  I 
refer in particular to the proposed amendments to increase the threshold of 10 employees for small businesses 
and to exempt those businesses from regulated trading hours, which would enable them to employ more people 
in that sector, particularly trainees and apprentices in some trades.  On that basis, I would like the bill to be 
considered properly by the Standing Committee on Legislation to allow some industry participants and 
consumers who are affected by it an opportunity to make submissions before we commit to any change to the 
bill. 

HON KATE DOUST (South Metropolitan - Parliamentary Secretary) [8.25 pm]:  I do not know where 
Hon Anthony Fels has been on the issue of trading hours, but prior to the referendum in 2005 it was a matter that 
virtually every Western Australian had an opportunity to consider.  It was openly debated.  I do not know 
whether he noticed at the election in 2005 that the people of Western Australia voted resoundingly to oppose 
Sunday trading for general shops in the metropolitan area.  This bill is very clear about what it wants to do; that 
is, put into place the referendum outcome so that everyone in Western Australia knows where they stand on 
trading hours.  The bill also addresses other matters relating to the Commercial Tenancy (Retail Shops) 
Agreements Act and the Fair Trading Act.  This issue has not been dormant in the past few years; it has been 
frequently debated.  Both sides have put their arguments articulately.  During the last election campaign every 
small shop I went into had a petition and every newspaper carried an article on trading hours.  I do not know 
about Hon Anthony Fels, but it was a matter that people talked about everywhere I went.  People well and truly 
thought about whether they wanted Sunday trading. 

The DEPUTY PRESIDENT:  Order!  I am calling the parliamentary secretary to order because, firstly, this is 
not a matter that enjoys wide debate.  The parliamentary secretary was going well until she decided to divert a 
few minutes ago.  This is a referral motion and the parliamentary secretary is meant to be giving us reasons that 
the bill should or should not be referred. 

Hon KATE DOUST:  Thank you, Mr Deputy President; I am pleased that you have pulled me into line.  It is an 
issue about which I tend to get a bit passionate, and I know that you are aware of that. 

I do not believe that referral of this bill to the Standing Committee on Legislation will provide Hon Anthony Fels 
with a different outcome.  All the matters about which he has concerns can well and truly be discussed in the 
chamber during the committee stage of the bill.  I do not believe that Hon Anthony Fels has the support to make 
the types of changes that he wants to make.  The types of changes he is proposing have come from a very narrow 
group of people in the industry and are not universally supported.  During debate on the bill in this chamber 
members had ample opportunity to canvass their views and to consider the policy issues in the bill.  A range of 
matters have been raised and the government has sought to address those via reply and amendment, and we look 
forward to debating those matters in the chamber.  I believe Hon Anthony Fels is trying to second-guess the 
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Western Australian public; he is seeking a way around the referendum outcome.  By moving to refer this bill to 
the Standing Committee on Legislation, he is saying that he does not respect the decision of the voting public of 
this state.  By putting forward this bill, the government is trying to represent the views of the voting public of 
this state.  The voting public has very clearly enunciated its views on what should happen with Sunday trading in 
this state.  It was asked a very clear question.  The member should respect that and allow the government to 
progress this bill through the chamber expeditiously.  The other issues that Hon Anthony Fels is seeking to raise 
are outside the scope and intent of this bill.  Having had discussions with other members about this legislation, I 
honestly believe that we can deal sufficiently in this chamber with the issues that Hon Anthony Fels wants 
addressed.  I note that he has not included in the motion to refer the bill to the committee a return date for the 
committee to report; that leaves the matter very open-ended.  I am concerned that the member would string out 
an inquiry into these matters and that the government would be unable to implement the appropriate trading 
hours regime that has been requested - in fact, very fiercely requested - by the people of this state.  I do not think 
Hon Anthony Fels should say that even though Western Australians voted a particular way, they are not really 
sure about the matter and that we should give them the opportunity to rethink their position.  The voting public 
has plainly put its view.  We should respect that and reinforce it in legislation.  Hon Anthony Fels should support 
the passage of the Retail Shops and Fair Trading Legislation Amendment Bill 2006 and withdraw his motion for 
a referral.  I fully anticipated that the opposition would move such a motion.  I will be very disappointed if the 
motion to refer this bill to a committee is passed.  We should deal with this bill as swiftly as we can and discuss 
the issues in this chamber.  We should have a frank and open discussion about the matters raised by 
Hon Anthony Fels in this chamber, so that we can put to bed the trading hours debate and let people get on with 
running their lives and their business.  I oppose the motion of referral.   

HON GIZ WATSON (North Metropolitan) [8.32 pm]:  Having listened to the debate about referring the 
Retail Shops and Fair Trading Legislation Amendment Bill to a committee, it is now up to the Greens (WA) to 
put their position and state whether they support or oppose Hon Anthony Fels’ motion.  I have given this matter 
some consideration.  I have looked at the amendments on the notice paper, which indicate the changes that are 
sought by the opposition.  The amendments seek to address three specific and outstanding matters.  The first is 
the issue of unconscionable conduct and how that is expressed in the bill.  I have not been able to ascertain any 
disagreement from stakeholders or from those on either side of the debate about the need for something that 
expresses a desire to deal with unconscionable conduct.  Rather, the debate seems to be about the nature of the 
words proposed, and whether the words proposed by the government are better than those proposed by 
Hon Anthony Fels.   

The second outstanding matter is the issue of a lease register.  Again, from information I have been able to glean 
to date - I have had meetings about this issue as late as this morning - the general agreement is that a lease 
register is a good idea.  I have said both inside and outside this chamber that the Greens support the notion of a 
lease register if the right words to achieve that outcome can be found.  The third outstanding matter is the 
proposal to increase the number of employees a small business can employ from 10 to 20.  That issue is being 
explored somewhat opportunistically in this debate.  Indeed, it was not a part of the referendum on trading hours.  
Again, there is some merit in the argument that we should give more leeway to small businesses.  As far as I am 
concerned, those are the three discrete issues.  The other amendments that appear in the name of Hon Anthony 
Fels go against the referendum vote.  I believe that we can deal with these matters in this chamber.  We have a 
substantial understanding of the key issues that relate to this bill.  I have given serious consideration to the idea 
of referring this bill to a committee, because the committee process has a role to play and we should not be afraid 
to use it if it adds to our understanding of an issue.  However, I do not think the case to refer this bill to a 
committee has been well made, because we have honed the debate to distinct and discrete issues.  By and large, 
there is no disagreement about the rest of the bill.  We should have a debate about these matters in the chamber 
because they can be resolved relatively quickly.  I have some concern that a committee inquiry might delay the 
progress of this bill.  The bill is not desperately urgent; however, I accept that the government has given a 
commitment to reflect the outcome of the referendum.  The Greens certainly support that.  We were vigorous 
players in arguing the case to protect small businesses during the last referendum debate.  With those comments, 
the Greens will not support a referral to a committee.   

HON MURRAY CRIDDLE (Agricultural) [8.35 pm]:  I must be the odd man out because it seems that I am 
the only member who did not know that a motion to refer the Retail Shops and Fair Trading Legislation 
Amendment Bill to a committee would be moved.  I will vote according to the position of my party, especially 
given the numbers on the floor.  It is well known that the National Party supported this bill in the other house.  
Indeed, that was recently confirmed in a press release.  I will not support the motion to refer this bill to a 
committee.  The issues raised by Hon Giz Watson have been well thought through.  The issue of a lease register 
is of some interest to me.  It may require funding, and that may result in an interesting debate in Parliament in 
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the future.  As I said, the National Party’s view on this legislation is well known.  I do not see the need to support 
a referral motion.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [8.37 pm]:  I am a little 
surprised by the attitude of the last couple of speakers.  For quite a long time this house has taken a sensible view 
towards legislation being sent to committees.  We have done it regularly in recent times; in fact, we have sent 
more bills to committees in the past 10 years than we have in the previous 110 years, because we have come to 
recognise that committees are good vehicles for considering the intricacies of bills.  Further, they allow us to 
obtain the views of interested community organisations that may wish to make submissions before a committee.  
We in this chamber cannot listen to the views of anybody other than the members of this chamber.  The 
government’s bill is seriously flawed.  The government has an amendment on the notice paper about the 
provision that relates to the 28 days either side of a public holiday.  Bearing in mind the number of public 
holidays in a year, and adding 28 days on either side of those public holidays, that clause means that the minister 
will have the discretion to decide on trading hours for something like 75 per cent of the year.  Hon Anthony Fels 
drew the attention of the house to that provision during his second reading contribution, and now the government 
has an amendment on the notice paper.  I wonder how many more such provisions are lurking in this bill.   

What is the government’s view on extended trading hours?  I do not know.  The Minister for Racing and Gaming 
is talking about changing the laws for liquor stores trading on Sundays.  The Australian Hotels Association is 
saying that he is ignoring the results of the referendum.   

Hon Kim Chance:  What referendum?   

Hon NORMAN MOORE:  The referendum on Sunday trading.   

Hon Kim Chance:  On licensed premises? 

Hon NORMAN MOORE:  I refer to bottle shops trading on Sundays.  Is the Leader of the House not aware of 
that? 

Hon Kim Chance:  I do not remember a referendum on bottle shops. 

Hon NORMAN MOORE:  No, there was not.  However, the AHA - the government can argue with it all it 
likes - has argued that the result of the referendum basically means that the public does not want more trading on 
Sundays, yet the government has introduced legislation to change the rules that apply to liquor stores on 
Sundays.  I am not arguing whether or not that is a good thing.  I do not know where the government stands on 
this issue.  The Premier made some comments recently about trading hours, which I found a bit incongruous.  A 
number of propositions in this bill need the type of consideration that we in this chamber are not able to give 
them.  For example, the amendment Hon Anthony Fels has on the supplementary notice paper that deals with the 
minister having the power to grant exemptions to general retail shops in the immediate vicinity of a tourism 
precinct.  How far does the immediate vicinity extend?  I have no idea.  It could extend for 50 metres, 500 metres 
or five kilometres.  I can understand that there are some concerns about the amendment Hon Anthony Fels has 
on the supplementary notice paper, but on the other hand, those people who do not want any extension of 
shopping hours do not want to give the minister too much flexibility in what he or she can do. 

Sometimes, when I am not thinking clearly, I reckon we should just chuck the trading hours legislation in the 
bin.  I understand it has nothing to do with this, but it is something that a committee might like to look at.  It is a 
can of worms, because we have been legislating for years and years and making short-term amendments from 
time to time to satisfy a particular set of circumstances.  The reason I say it should go to committee is that 
somebody ought to sit down and have a good hard look at what this bill contains, and at what we are doing about 
trading hours.  I do not know that this Parliament has actually done that.  We have had a referendum.  We had a 
referendum for all sorts of strange reasons; it had very little to do with trading hours.  It was more to do with 
redirecting money away from the Liberal Party to a referendum campaign.  That is another story, and it is 
obviously out of order in this debate. 

During my time here, I have come to believe very strongly that committees of this house ought to look at these 
things from time to time, and this is a good opportunity to look at this bill.  There is no urgency about this bill 
that I know of.  People are not knocking on my door to tell me that they need this bill passed.  I do not know 
whether anybody has ever received a letter saying that the bill has to be passed in a hurry.  However, if it would 
satisfy the government, we could include in a referral motion a time limit for reporting.  If there was any 
prospect of such a motion being passed, I would suggest that the committee should report by 22 August, which is 
not far down the track when we resume after the break.  I will move that amendment and see how I go; I will try 
to encourage the Greens (WA) and the National Party to reassess their position on this.  There is nothing to be 
lost.  There may be a lot to be gained.  If it is thought that sending a bill to a committee is a bad move, why send 
any bills to committees?  If there was a serious urgency about this, I could understand there being an argument 
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for not referring the bill to a committee, but there is no serious urgency, and a lot of good may actually come 
from a committee looking at it.  We might have some of the matters raised by Hon Anthony Fels, and some of 
the concerns other members have raised, looked at by the Legislation Committee in the context of advice and 
submissions from the major players in the various industries.  The reason there is a debate is that some people in 
industry do not agree with the bill.  I think they are entitled to put their point of view to a committee of this 
house so that those points of view can at least be taken into consideration by the committee and reported to the 
house before we move to the next stage of this bill.  We have passed the second reading; it is not as if anyone is 
seeking to hold the bill up or hinder its progress.  Now is a good opportunity for us to use the resources of this 
chamber to spend a bit of time making sure that this bill is in as good a shape as it can be when it comes out of 
this sausage machine at the end of the day. 

Amendment to Motion 

Hon NORMAN MOORE:  I move - 

That the following words be added to the motion - 

and 

(c) the committee report to the house on or before 22 August 2006. 

Amendment put and passed. 

Motion, as Amended 

Question put and a division taken with the following result - 

Ayes (12) 

Hon George Cash Hon Nigel Hallett Hon Robyn McSweeney Hon Margaret Rowe 
Hon Peter Collier Hon Ray Halligan Hon Norman Moore Hon Barbara Scott 
Hon Anthony Fels Hon Barry House Hon Helen Morton Hon Bruce Donaldson (Teller) 

 

Noes (15) 

Hon Shelley Archer Hon Murray Criddle Hon Paul Llewellyn Hon Ken Travers 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Louise Pratt Hon Giz Watson 
Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Graham Giffard Hon Sally Talbot  

 

            

Pairs 

 Hon Simon O'Brien Hon Sue Ellery 
 Hon Ken Baston Hon Jon Ford 
 Hon Donna Faragher Hon Sheila Mills 

Question thus negatived. 

Committee 

The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Kate Doust (Parliamentary Secretary) 
in charge of the bill. 

Clauses 1 to 4 put and passed. 

Clause 5:  Section 5 replaced - 
Hon KATE DOUST:  I move - 

 Page 4, line 10 - To insert after “14B(4)” - 

  as if the order were a regulation 

I understand that the clauses referred to relate to small filling stations and small retail shops, and this means the 
order would be subject to disallowance.  It pertains to the ownership requirements of those types of sites. 

Amendment put and passed. 

Clause, as amended, put and passed. 
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Clause 6:  Section 10 amended -  
Hon ANTHONY FELS:  I move -  

Page 4, line 26 - To delete “10” and insert -  

20 
By way of clarification, this bill intends to legislate what has been the practice in retail trading for something like 
10 years whereby businesses with 10 or fewer employees have been able to trade for extended hours.  I 
understand that has been operating under ministerial consent.  Taking into account the views of the public in the 
referendum, particularly the no vote against extended trading hours, I believe the public generally supports the 
smaller retailer.  In particular, the public supports the smaller independent grocery retailers against the major 
corporate supermarkets such as Coles and Woolworths, who generally have about 120 employees at most of their 
supermarkets. 
The purpose of my amendment is to allow any small business presently restricted by the limit of 10 employees to 
trade outside normal trading hours if it so wishes.  It is not an attempt to deregulate trading in this state.  After 10 
years of a 10-employee limit on small business and given the changing conditions in retailing - which have been 
significant in some areas - spending patterns and habits and time availability of families to shop in supermarkets 
or other retail businesses, this is an opportunity for some of those independents who at the moment are restricted 
because they have 11, 12 or 15 employees, or need that number of employees at certain times and are operating 
under restricted trading hours to operate for extended hours.  This amendment would allow them to open for 
extended hours. 
A number of supermarkets have traded for years and expanded to a point at which they need more than 10 
employees but are operating with 10 to enable them to trade longer hours.  It is creating difficulties with shift 
arrangements and availability of workers at particular times.  It also restricts their ability to employ more junior 
or less experienced staff, and trainees or apprentices in various trades, who would require supervision either by a 
tradesman or more experienced person.  If they are constrained by a limit of 10 employees, they may need to 
employ more experienced and capable people rather than junior staff who might not be as productive due to their 
age or lack of experience. 
A number of submissions have been made to me, particularly from the independent grocers association.  In my 
discussions with industry this proposal has been either supported or not opposed by other industry groups.  The 
argument that this proposal would create problems for the corner deli, the milk bar or the corner shop that trades 
on Sunday has been put to me, but it is not the independent grocers who are the problem.  It is more the 24-hour 
service stations, including those operated by Woolworths and Coles, which were not operating 10 years ago but 
which have popped up in only the past five years and taken a large part of the convenience store market.  
Increasing the limit from 10 employees to 20 would not have a serious effect on the corner deli.  There are other 
factors at work in the market that are creating difficulties for those businesses.  The larger operators, Coles and 
Woolworths, have really got it to themselves in expanding market share of the retail dollar in this state.  
Medium-sized businesses have no capacity to grow unless they want to close during those extended trading 
hours. 

Hon MURRAY CRIDDLE:  I oppose this amendment.  People in Australia have been concerned about the two 
major retailers for many years.  They control about 80 per cent of the trade nationally; in Western Australia I 
think the figure is 60 per cent.  I have had representations from one person, a consultant, about the numbers.  The 
most recent conversation I had with that person was to leave the number at 10 and have a variation of the 62 
trading hour time frame.  From my point of view the number should be set at 10 or we might as well open up the 
whole trading arrangement.  From all the feedback I have had, the 10-employee limit is adequate to protect those 
smaller trading houses from the larger ones and give them the extended trading hours that are available to them.   

Hon GEORGE CASH:  I support the amendment.  There is no doubt that over recent years shopping trends 
have changed dramatically.  In the smaller shopping areas, ladies - it is ladies in particular, but certainly not 
exclusively ladies - and men tend to go to their local shopping area and purchase a limited amount of food for 
that day’s lunch or dinner.  That is done on a regular basis throughout the week.  It is not the case, as it was in 
days gone by, when families did one rather large expedition to the shopping centre each week.  Mothers and 
fathers are now more mobile and are able to shop at different times.  One of the facts of life is that between 
3.00 pm and 6.00 pm on any given weekday there are significant queues in grocery stores in shopping centres 
because of the limitation of only 10 people being allowed to work on the floor of independent supermarkets.  It is 
fallacious to argue that an increase in the number of employees who can work in the smaller stores from 10 to 20 
will somehow affect the trade of the bigger retailers, such as Coles and Woolworths, or will affect the small 
corner store.  The independent supermarket owners have requested an increase in the number of employees who 
work at one time from 10 to 20 so that they can provide a service at the peak times during the day.  It has been 
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put to me that the peak time is between 3.00 pm and 6.00 pm.  After 6.00 pm there is probably no great need for 
more than 10 employees to be on the floor of independent supermarkets. 

It has been suggested also that this amendment will somehow increase the number of hours in which the 
independent supermarkets will be able to operate.  That is not the case.  This is not about changing shopping 
hours at all; it is about giving the stores the ability to provide a service to their customers.  I understand that there 
has been some discussion on this matter with various political parties, and with the Greens (WA) in particular, 
and that there is room to negotiate.  When members had the opportunity to speak during the second reading stage 
of the debate, a number of members put the proposition that butchers were being required to work from 1.00 am 
to 8.00 am or 9.00 am.  They are hours that most of us would regard as unsociable.  Butchers are required to 
work those unsociable hours because the store cannot afford to employ more butchers, meat packers and other 
food preparers on the floor when the store opens for business in the morning.  Apprentice butchers were not 
prepared to work those unsociable hours and so the opportunities for apprentice butchers were sorely limited.  
That applies also to apprentices in other trades related to sales in the independent supermarkets.  I understood 
that the Greens had given some consideration to this matter and were prepared to reconsider the numbers of 
employees who could be employed at one time so that a provision could be made to allow apprentices to be 
employed in addition to 15 employees - if that was the agreed figure; I am not yet advised of the figure that was 
agreed - rather than allowing 20 employees to be on the shop floor and providing for apprentices to be exempted.  
It was indicated to me that that would be an acceptable position for the Greens (WA).  I am surprised that this 
matter has not been referred to a committee because I thought that also was part of the undertakings that were 
agreed to.  However, that has not eventuated.  I strongly support the current amendment to increase the number 
of employees from 10 to 20.  However, in keeping with the arrangement that I thought had been reached with the 
Greens, I understood we would be prepared to consider a lesser number of employees than 20 if we could 
provide an amendment that would exempt apprentices employed by these particular stores.  I ask the committee 
to support the amendment before it. 

Hon RAY HALLIGAN:  I also support the amendment.  Members should give consideration to the fact that the 
members of the Independent Grocers of Australia are prepared to invest in trying to make their stores 
competitive with the larger stores such as Coles and Woolworths.  It is a considerable investment to take on 
additional employees and I have no doubt that they do not make that decision lightly.  One has to consider the 
demand for the services those stores provide.  As a user of some of those stores, I suggest that that demand is 
considerable.  The difficulty that they and people who purchase products from these stores find is that sometimes 
the shelves are not as full as they otherwise might be, yet staff are running around doing their best to try to keep 
up with the demand placed on the store owners by the customers.  The difficulty to date, which has been 
recognised by the government, is that the stores have been allowed to employee only five persons.  As to 
whether it should be five, 15 or 20 is a moot point. 

Hon Kate Doust:  It is 10. 

Hon RAY HALLIGAN:  Unfortunately it is a figure whereby one size fits all.  It is a figure that people will 
make a decision about themselves.  It is a matter of looking at the end result and asking ourselves what service 
we are providing to the shopping public.  We could have a laissez-faire type situation and have it open slather.  
We could let everyone compete as best they can and let only the fittest survive.  That would be a nice, simple 
way of determining the services that will be provided to the people of Western Australia.  The reason we 
legislate in this manner is we are trying to be equitable to as many people as possible and continue to provide the 
services that customers seek. 
Times have changed from the days of the little corner store.  As Hon George Cash mentioned, people used to 
wander down to the store with their shopping bag and get what they needed for the day.  The times have changed 
from when we had only an ice chest rather than a refrigerator and a bread bin in which the bread would last only 
a day and be stale by late evening and would be used to make breadcrumbs.  People then had to keep going back 
to the store.  With petrol prices are as they are, the wheel may turn full circle.  The cost of getting to the big 
supermarkets might be too great for many people and they might be looking for exactly something of this nature.  
Times have changed, and we must take that into consideration. 

Many others and I are concerned that Coles and Woolworths have far too great a percentage of the retail market 
in Western Australia and in Australia generally.  I understand that that is not the case overseas and it is 
unfortunate that it is the case here.  I would hate to see that percentage grow in any way, shape or form.  I would 
suggest to members that the only possible way of trying to curtail the growth of that percentage for Woolworths 
and Coles is to allow those stores that have now combined as IGA to compete, and the only way in which they 
can possibly compete is to grow in size.  I have no doubt that at some point in the future many will say that the 
time has come for them to compete on that level playing field, but at this point I do not think that is the case.  For 
those reasons I support the amendment. 
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Hon BARRY HOUSE:  I will be very brief.  I also support the amendment to extend the threshold from 10 to 20 
staff, because I also support the range of stores that provide that neighbourhood grocery service.  The large 
chains, principally Coles and Woolworths, provide a service but not necessarily a neighbourhood service.  The 
market concentration of Coles and Woolworths in Western Australia is less than that in the eastern states.  I 
understand that in Western Australia it is about 60 per cent and in the eastern states it is about 80 per cent.  The 
parliamentary secretary might be able to correct those concentrations.  Up to 40 per cent of the market is 
controlled by the former Supa Valu Stores, Dewsons and so on, which now combine under the banner of IGA.  I 
support those stores because they provide a valuable neighbourhood service and they need to be big enough to 
compete.  The whole idea initially of increasing the threshold, going back about 10 years when it was first done, 
was to give those stores enough economic clout to be competitive in the market.  Time has moved on.  They now 
need another small degree of assistance to be competitive and so that the transition towards competition in 
Western Australia can continue. 

I also support them very strongly because they support local produce and local producers to a far greater extent 
than the two major retailers do.  Debate has been raging in the media in recent times about local produce and 
local neighbourhood grocery stores, which support the Harvey Fresh-type companies to a far greater extent than 
the major retailers do.  Sometimes the major retailers will grab some of those products and through market leader 
pricing, or whatever it is called, they will induce people to buy those products.  When they have captured the 
market, they dump them like flies.  We have seen many examples.  We have only to look at the examples of the 
dairy industry, the horticultural industry and a range of other industries in which the major retailers, Coles and 
Woolworths, stopped buying from Canning Markets, approached major horticultural producers, developed 
specific contracts and gradually over time screwed those primary producers to the wall and screwed down their 
prices to the point at which those producers became uneconomic and went out of business.  We have certainly 
seen that happen in many rural industries throughout the south west of Western Australia. 

For a range of reasons expressed by previous speakers - and so that we are not governed and screwed by a 
duopoly because we do not have the constraints on market ownership that exist in the United States - we need a 
viable third sector in the retail grocery industry in Western Australia.  The United States is a much bigger market 
and we are talking about a different kettle of fish to a certain extent, but the United States has the ceiling on 
market ownership.  I for one would like to see that sort of system introduced in Australia, but it must be done 
nationwide, which is outside the province of this Parliament.  This Parliament can have an influence on retaining 
the competitiveness of the small neighbourhood grocery stores.  This amendment goes a long way to doing that, 
and that is why I support it. 

Hon KATE DOUST:  The government will oppose the amendment moved by Hon Anthony Fels to increase 
staff numbers from 10 to 20.  When I provided a response to the second reading debate, I outlined some of the 
reasons for that.  I should probably go back through some of those.  When small shops apply for a certificate 
from the Department of Consumer and Employment Protection, they apply for a particular category of certificate 
and agree to comply with the rules.  The rules specify such things as the number of shops that can be owned by 
one or more individuals and the number of employees.  The number of employees has been 10 since 1994, when 
it was set down in an order.  We are now putting that in this legislation.  It has worked very well for employers.  
The IGA shops have probably moved beyond what was traditionally seen as genuine small supermarkets and are 
probably more medium to large supermarkets.  Hon George Cash is right; shopping trends have indeed changed.  
People in a particular demographic like to drop in after work and pick up prepared food so that they can take it 
home, pop it in a microwave and not worry about peeling spuds, putting food in the oven and traditional 
cooking.  However, that is a particular demographic and not everyone.  Let me assure Hon George Cash that 
many people still go out and do a regular large family shop.  I am one of those people.  Therefore, the industry 
does cater for the different types of consumers and their needs.  The period from 3.00 pm to 6.00 pm is probably 
the peak time, although it is a fairly long peak time.  I would have thought that from 5.30 pm to 6.00 pm would 
have been the absolute peak time because, traditionally, that is when people have rushed home from work and 
then rushed to the shops for last-minute items.  Those last-minute items are really what small shops are all about.  
Small shops were not necessarily about doing a major shop.  They were allowed to trade later in the day and on 
Sundays so that people could pick up those last-minute items. 

Hon Bruce Donaldson:  Sunday opening is very popular. 

Hon KATE DOUST:  Sunday opening for small shops is probably very popular.  They have enjoyed the 
capacity to trade on those days, which general shops are not able to.  They enjoy a competitive advantage over 
the two major retailers that members have talked about.  What the member is seeking to do with this amendment 
would cement that competitive advantage over the larger retailers.  He is saying that he would want those 
medium to large independent supermarkets to have the competitive advantage of being able to trade after 
6.00 pm, which general shops cannot, and on Sundays, which general shops cannot, and he would want them to 
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be able to increase the number of staff.  Where is the equity for those other retailers?  If the opposition is 
successful with this amendment, down the track those larger retailers will start saying, “This is not fair; this is 
not right.  Why can those smaller shops increase their staffing numbers and still trade for a far greater number of 
hours than we can?”  Where is the fairness and equity in that? 
The smaller retailers - the IGAs and the Dewsons - and the organisation that represents them were very, very 
successful in lobbying the community.  They gained a great outcome with the referendum result, which suited 
the needs of their business.  They prevented general shops from trading in the metropolitan area on Sundays.  
That suited the needs of their business.  The opposition is asking the government to allow the smaller retailers 
to - I think I have been quoted somewhere else as saying this - have their cake and eat it too.  They have had this 
great win.  They are still able to trade for extended hours, while general shops are not.  Now the opposition 
wants them to have more staff to allegedly serve customers during a particular peak time.  Hon George Cash 
spoke about how people are rushed off their feet during the hours of three to six.  From my experience working 
in and around the industry for over 20 years - I was a shop assistant for a period - that peak trading time is 
usually handled by rostering.  Most of the work is done very early in the morning.  Butchers work very 
unsociable hours.  It is very difficult to attract people to work in that area because of the nature of their work.  
They need to make sure that the product that they are selling is on the shelves before the shop opens.  They do 
their work during the night, as do bakers, who also work very unsociable hours, as do people working in fruit 
and vegetable departments.  They will quite often commence their work day between three and four in the 
morning but they tend to knock off a couple of hours after the shop is open because that is the nature of their 
work.  That is what they are employed to do.  They have to get the stock prepared in whatever way is required by 
their employer.  It has to be on the shelves ready for sale by the time the shop opens.  That is why their working 
hours are unsociable.  Quite often they are recompensed by way of penalties and other terms in their agreements 
or work contracts for working those unsociable hours.  That happens whether it is a smallish supermarket, a 
medium supermarket such as IGA, a large supermarket or a small place out in the country.  That is the nature of 
that part of the retailing sector.  Those people traditionally work unsociable hours.  They tend to finish up before 
the general shop assistants come to work.   
The opposition’s proposal would allow these retailers to increase their staffing numbers, which would allow 
them to employ trainees or apprentices and thus expand their business.  There has not really been any empirical 
evidence in the past from this part of the industry to demonstrate that it had a desire to do this or had the capacity 
to provide for that type of situation.  Most of these shops, because of their size and the way their places are 
structured, do not have the physical facilities to have a butcher’s room or even a bakery or, in some cases, a deli.  
Most of these shops bring in pre-packaged meat, fruit and vegetables or bakery items from a central place 
because they do not have adequate floor space.  Therefore, they have had no need to employ apprentices or 
trainees.  I do not think trainees have a history of employment in that part of the industry; they tend to be 
employed by the larger retailers because they have the capacity to provide for those people.  Historically, 
apprentices have not been employed in the meat rooms of these types of shops because they did not have the 
physical space to put these people to work and they had a tradition of importing product.  It came down to an 
economy of scale.  They had a centralised place to do the butchering work and send the product out to the shops.   

I do not see that this traditional situation would change simply by giving shops extra staff.  All the work is 
traditionally done and all the stock is on the shelves before the shops open.  Quite often when people come into 
these types of shops on their way home from work, they grab a prepared meal; it is already wrapped, packed and 
ready to go.  They simply pick it off the shelf, go to the register, pay for it and go home.  The busiest part of any 
supermarket during their peak trading times is always the cash registers.  Again, it is a rostering situation.  If it is 
a busy day, the managers will know how many people to roster onto the registers.  As it gets quieter, they stagger 
them off.  Those retailers simply need to look at how they structure their staff and rosters so they can deal with 
those peak times.  The government will not be supporting this amendment.   

As I said earlier, the push for this type of change is coming from a very narrow component of the industry.  It is 
not coming from other small retail shops.  There is no demand from the next level down in terms of 
supermarkets.  There is no push from some of the hardware shops, pharmacies or any other type of store to 
increase numbers.  It is predominantly the fresh food supermarkets that are looking for ways to compete.  They 
can compete on an even footing with the larger supermarkets by going to the department and changing their 
certificate to become a general shop.  If they want to compete equally, they are free to expand the size of their 
store without any restrictions.  They are free to employ any number of staff without any restrictions, as do the 
general shops.  The only catch for these people - this is the major problem - is that they are then restricted, as are 
general shops such as Coles and Woolworths, to when they trade.  They will be restricted to trade during the 
hours of eight to six on Monday, Tuesday, Wednesday and Friday, eight to nine on Thursday and eight to five on 
Saturday.  That is not what they want.  They are trying to persuade the opposition that they need a leg up; that 
they need a bit of assistance.  I do not think that is correct.  They already have the capacity to compete on an 
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equal footing.  They need to convert their registration to that of a general shop, but they will then lose the 
capacity to trade late nights and Sundays, and that is not what they want.   

The government is keen to maintain the 10 hours of general trading.  It has worked well since 1994.  We have 
heard the arguments about butchers and others.  As I said earlier, there has not been enough evidence to suggest 
that these people would be employed in that capacity.  The government would prefer to see the status quo remain 
at 10.   

Hon GIZ WATSON:  I wanted to hear both sides of the argument before I made some comments on behalf of 
the Greens (WA).  As we understand from the explanatory memorandum and the arguments put forward, this bill 
confirms existing arrangements for retail trading hours and supposedly introduces the small business legislative 
protection package.  That may be one of the things that we are debating with this amendment to this clause.  To 
some extent, I sympathise with the parliamentary secretary saying that this is an opportunistic argument about 
the definition of small businesses.  However, there we are.  We have had this debate about the correct line to 
draw on the number of employees.  It seems to me that there is a substantial difference between the argument to 
reaffirm 10 employees - which is the existing situation, and has been since 1994, which is quite a long time - and 
the alternative proposition to double it to 20.  That would be quite a shift.  I have been subject to the same 
lobbying that I am sure other members have been subject to on this amendment.  I have some sympathy for the 
amendment due to the fact that the nature of shopping has changed.  Like other members, I often shop at those 
smaller supermarkets at very busy times, whereas the rest of the time they are relatively quiet.  It is also true to 
say that the independent supermarkets are asking for this change; I have not heard it from any other type of small 
business.  Nevertheless, that scale of supermarket obviously achieves a lot of support in the market.  As other 
members have said, more strength to them for providing good outlets of local produce dispersed in a way that 
makes them accessible to the public and, in my view, provides more personalised service than the bigger 
supermarkets.  We should be looking at ways of supporting those businesses to compete effectively against 
Coles and Woolies, which do not need any help at all; obviously they are doing very well, thanks very much.  In 
that respect I believe that the referendum outcome reflected a community attitude that people did not want to 
give any more advantage to the large supermarkets.  That was a clear statement in the outcome of the 
referendum. 
The argument that has been put about apprentices is interesting.  I have said to the parliamentary secretary 
outside the chamber, and I will repeat again inside the chamber, that I believe there is a case for exempting 
apprentices from this process.  We could say that supermarkets could employ X number of staff at any time 
excluding apprentices.  It would then be up to the industry to employ them.  The industry has said to me that it 
will employ apprentices if it has that capacity.  I am certainly keen that there should not be any impediment to 
those supermarkets putting on apprentices, whether they be butchers, bakers or whatever trade area they are 
from.  It would not give any particular supermarket more of an advantage over any other supermarket by simply 
saying that they can take on an apprentice if they wish without affecting the bottom line number of employees, 
whether we decide on 10 or 20.  That is one solution that I ask the government to consider that would not 
substantially affect those supermarkets.  They will not suddenly employ 10 apprentices and, therefore, double the 
number of employees on the floor.  However, they might employ one or two apprentices.  Currently they are 
restricted to 10 people and no more on the floor and are therefore excluded from employing a couple of 
apprentices than they otherwise would employ.  The argument has been put to me that other states have a similar 
increase in the number of employees.  It is a fairly arbitrary matter of whether it is 10 or 20 employees.  Perhaps 
the parliamentary secretary can tell me whether other states have that sort of number. 

Hon George Cash:  It is 20 in Queensland and 20 in South Australia. 

Hon GIZ WATSON:  Yes, I thought there were at least a couple of states that had a similar number. 
Having considered this amendment fairly carefully, and as we had the debate earlier this evening about referring 
the bill to a committee and voted against it, I believe though that there is room for movement and to 
acknowledge that the situation has changed and that the independent supermarkets could benefit from additional 
staff.  I think the case has been made fairly reasonably.  I will propose an alternative amendment, which I will 
foreshadow now.  In the same way as Hon Anthony Fels has moved to delete the number “10” and replace it 
with “20”, I will move to replace it with the number “13”. 

Hon Barry House:  What about “30”? 

Hon GIZ WATSON:  The whole thing is reasonably arbitrary.  The shift from 10 to 20 is too much.  I do not 
think we should jump that much. 

Hon Norman Moore:  We should not employ that many more people! 



Extract from Hansard 
[COUNCIL - Tuesday, 13 June 2006] 

 p3472b-3481a 
Hon Anthony Fels; Deputy President; Hon Kate Doust; Hon Giz Watson; Hon Murray Criddle; Hon Norman 

Moore; Hon Ray Halligan; Hon Barry House; Hon George Cash 

 [10] 

Hon GIZ WATSON:  It comes back to what is defined as a small business.  A person could have three 
businesses.  If we accept 20, that is 20 people in the store at any given time.  A person might employ 40 people.  
If a person employs 40 people in each of the three stores, that places him in a different category.  We could then 
question whether it is genuinely a small business.  I realise that it is a compromise position.  It is probably not 
entirely what either party wants.  There is some merit in acknowledging that an incremental shift is warranted.  I 
do not think that it will bring the sky down.  I think that 20 is an ambit claim.  We should look at a compromise 
of 13 instead. 

Hon GEORGE CASH:  I have listened with interest to Hon Giz Watson’s comments.  She is correct in saying 
that the number 13 might not satisfy both parties.  It certainly does not satisfy the Liberal Party because we 
suggest that the change be from 10 to 20.  However, the one thing about this place that members learn fairly 
quickly is how to count.  I am very conscious of the important part that the Greens (WA) play in the Legislative 
Council.  I recognise that, with their support, some change can occur.  Without their support, no change will 
occur.  Therefore, I urge Hon Anthony Fels to reconsider his amendment to change the figure from “10” to “20” 
and have regard to the figure “13”, as suggested by Hon Giz Watson.  I will take the proposition a step further.  
Hon Giz Watson has raised the question of apprentices.  I am very conscious of the fact that there is a significant 
skills shortage in Western Australia at the moment.  One of the things we have to try to do is to encourage people 
to take on apprentices and to train young people to play an important part in the trades.  One criticism that has 
been made over many years is that we are not offering enough incentive to employers to train young apprentices.  
It seems to me that this is the ideal opportunity, because one of the propositions put forward by Hon Giz Watson 
was that if the Greens were to agree to the figure “20”, there was not necessarily a guarantee that any of the 
additional people would be apprentices.  I accept that because it would not have been mandatory.  However, if 
the figure “13” is agreed to, it seems to me that the opportunity exists for us to encourage the store owners to 
employ apprentices.  If we were to insert in section 10(3)(bc) after the word “persons” the words “a person who 
is a registered apprentice shall be exempted from the application of this section” that, in itself, would be a 
significant encouragement to store owners - if they believe they need additional staff on the floor at a particular 
time - to include a number of apprentices.  That would start to fulfil our obligation to provide more apprentices 
in Western Australia.   

I am conscious of the time and realise that we will probably not finish debating this clause tonight.  I believe that 
it is possible to insert those words in paragraph (bc).  However, having regard for the way that section 10 of the 
Retail Trading Hours Act 1987 is framed, it may be more appropriate to insert the amendment that relates to 
apprentices in a new subsection (3c), because then it will have application to the whole of that section.  If the 
amendment is inserted in paragraph (bc), there is a question about whether it will refer to the whole of the 
section or just that subsection.  That is something the parliamentary secretary might like to think about.  The 
Labor government has been arguing the need for apprentices for a long time.  The opposition supports the 
government in using practical methods to encourage the employment of a great number of apprentices in 
Western Australia.  Like Hon Giz Watson, I foreshadow that if Hon Giz Watson’s amendment succeeds, I will 
move to insert in the appropriate part of the bill an amendment that states that a person who is a registered 
apprentice shall be exempt from the application of this section.  I am only foreshadowing that, because it needs 
some discussion.   

Progress reported and leave granted to sit again, pursuant to sessional orders.   
 


